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QUESTION PRESENTED 


Does an obvious clerical error made in setting forth the 
date of the alleged offense so incurably invalidate an indict¬ 
ment as to require a reversal where the defect is attacked 
for the first time after verdict, and where it has in no way 
prejudiced the rights of the defendant? 
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COUNTEBSTATEMENT OF THE CASE 

The defendant was arrested May 17,1950, under author¬ 
ity of a warrant charging that the defendant “did then 
and there feloniously steal’’ certain monies. On June 15, 
1950, an indictment was filed in the United States District 
Court for the District of Columbia charging that the 
appellant “on or about August 17,1950, stole” the property 
of Arthur W. Butler. [Emphasis supplied] 

The defendant, being duly arraigned, the case went to 
trial before the Honorable Jennings Bailey on June 22,1950. 
Three witnesses appeared for the Government. In brief 
there was testimony which established that the defendant 
was employed by one Arthur W. Butler on August 15, 
1949, and that he worked throughout that day, but did not 
thereafter work for Mr. Butler (J. A. 2). Between 3:30 
and 4:00 p.m. on August 17, 1949, one James E. Gant, an 
employee of Mr. Butler’s, saw the defendant run out of 
the rear of Mr. Butler’s place of business holding a metal 
box (J. A. 4). Investigation revealed Mr. Butler’s strong 
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box was gone (J. A. 3). This box was of metal construc¬ 
tion, and was always kept in the base of a small stove in 
the rear of Mr. Butler’s shop. On the date it was missing, 
it contained $175.00 (J. A. 1-2). 

Thereafter, on May 17,1950, Lucas was apprehended and 
identified by Mr. Butler and Mr. Grant (J. A. 3,5). The de¬ 
fendant admitted that he took the money and that he spent 
it (J. A. 4, 6). 

In all, three witnesses testified on behalf of the Govern¬ 
ment, and the defendant testified in his own behalf. In the 
course of the trial, Judge Bailey raised the question of the 
defect in the indictment on his own motion and ruled it 
was neither material nor prejudicial. Counsel for the 
defendant stated he was aware of the error and that it 
was not prejudicial to the rights of the defendant. 

The case went to the jury and a verdict of guilty was 
returned. Counsel thereafter moved in arrest of judgment, 
and this motion was overruled. 

RULES INVOLVED 

Rule 52 (a), Federal Rules of Criminal Procedure pro¬ 
vides: 

Any error, defect, irregularity or variance which does 
not affect substantial rights shall be disregarded. 

Rule 7 (c), Federal Rules of Criminal Procedure pro¬ 
vides: 

The indictment or the information shall be a plain, 
concise and definite written statement of the essential 
facts constituting the offense charged. 

SUMMARY OF ARGUMENT 

I 

The purpose of the criminal indictment in modem usage 
is to furnish the accused with such a description of the 
charge against him as will enable him to make his defense 
and to inform the court of the facts alleged so that it may 
determine whether of not those facts will support a con¬ 
viction, if one be had. The appellant in the present case 
was fully and adequately informed of the charge of grand 
larceny which had been filed against him. Since he filed 
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no motion attacking the validity of the indictment or de¬ 
manding a more particular statement of the charge, and 
since counsel agreed with and acquiesced in the court’s 
ruling that no prejudice resulted from a defect purely 
formal in nature, it must be assumed that the defendant 
was fully aware of the charge which he had to answer. 

n j 

The date of the commission of the offense of grahd 
larceny is not an essential ingredient of that offense and, 
therefore, is not a material fact. Thus, an error in the 
allegation of the date of the offense is purely a matter of 
form, even though the date alleged be an impossible one. 
Where a formal defect in an indictment is not attacked 
prior to verdict, such defect is cured by the verdict and 
is not a ground for the reversal of the conviction so had.| 

i 

ARGUMENT 

I | 

An Indictment Serves to Fully Inform the Defendant of Ma¬ 
terial Facts Constituting the Crime with which He Is 
Charged So That He May Fully and Adequately Defend 
Himself upon Trial. The Appellant Was Fully Informed 
of the Charge Against Him and His Defense Was Fully 
Prepared and His Case Adequately Presented to the Jury. 

I 

The indictment in this case gave the defendant full and 
ample notice of the charge against him. This Court 
relying on the authority of United States v. Cruikshank, 
92 U.S. 542, 23 L. Ed. 588, set forth as follows the purpose 
of an indictment in a criminal action in Geist v. United 
States, 26 App. D.C. 598, 599: 

First. To furnish the accused with such a descrip¬ 
tion of the charge against him as will enable him to 
make his defense and avail himself of his conviction 
or acquittal for protection against a further prosecu¬ 
tion for the same cause; and, 

Second. To inform the court of the facts alleged, 
so that it may decide whether they are sufficient in 
law to support a conviction, if one should be had. For 
this, facts are to be stated, not conclusions of law alone. 
A crime is made up of acts and intent; and these must 
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be set forth in the indictment, with reasonable particu¬ 
larity of time, place, and circumstance. 

The indictment in this case was returned on June 5,1950, 
and the case went to trial on the 22nd day of the same 
month. In the intervening time the defendant wus ar¬ 
raigned and on June 21, 1950, the case was continued for 
one day. On the day of the trial the defendant announced 
ready. On direct examination of witnesses testifying for 
the government the date in August, 1949, appeared several 
times. At no time in the trial of the case did counsel for 
the defendant raise the question of the erroneous date in 
the indictment. No motion to quash was made prior to the 
trial of the case and there was no objection made by coun¬ 
sel to evidence offered by the Government winch clearly 
established the date of the alleged offense in the month of 
August, 1949. 

The first mention which was made of the typographical 
error in the indictment w’as made by Judge Bailey when, 
on his own motion, he raised the question (J. A. 5-6). 

THE COURT: Will counsel approach the bench? 
Did you notice the date on the indictment! 

MR. SCOTT: Yes, I did. 

MR. COBB: Your Honor, I noticed the date. 

THE COURT: I do not think it is material. 

MR. COBB: I do not raise the question, * # *. 

I do not think it is prejudicial. 

THE COURT: It is an impossible date, as far as the 
date goes. I think it is immaterial. I will go ahead. 

MR. SCOTT: Thank you very much. 

MR. COBB: We do not contend for that reason. 

There is not here any exception taken or any objection 
raised to the ruling of the court. There is indeed complete 
acquiescence on the part of the counsel. Furthermore, 
counsel continued to cross-examine the Government wit¬ 
nesses with reference to the date in August, 1949, and upon 
the conclusion of the Government’s case, he placed the 
defendant upon the stand. He testified at some length 
relative to occurrences in the summer months of 1949 and 


specifically claimed that he was beyond the jurisdiction on 
the date on which he is alleged to have committed this 
larceny. 

At no time did counsel claim that he was unable to pre¬ 
pare his defense for the reason that the date alleged was 
not the date which the Government proved. In fact, 
counsel stated at one time, “I do not think it is prejudicial. 
* * * ” (J. A. 6) | 

Here is a case where counsel has conducted his client’s 
defense as fully and as carefully as would be possible under 
any circumstances. Counsel has gone to trial, has cross- 
examined witnesses, has placed the defendant upon the 
stand in his own defense, has indeed even indicated the 
absence of prejudice, and has acknowledged by this state¬ 
ment that the defect has in no way injured his client’s case, 
nor impeded counsel in the preparation of his defense nor 
in the conduct of the trial. Compare Ex parte Hull, 312 
U.S. 546 (1941), where the court considered the effect of 
such acquiescence in a technical defect in a pleading. 

It is abundantly clear that both the defendant and thte 
court were fully and clearly informed of the nature of the 
crime charged. There can be no other conclusion. 

i 

n ! 
The Defect in the Indictment in this Case Is Purely One of 

Form, Does Not Relate to a Material Fact, and Has In No 

Way Prejudiced the Rights of the Defendant. 

The rigor of old common law rules of criminal pleading 
has yielded, in modern practice, to the general principle 
that formal defects, not prejudicial, will be disregarded. 
Hagner v. United States, 285 U.S. 427. This doctrine has 
been embodied in Rule 52 (a) of the Federal Rules of 
Criminal Procedure as follows: 

t 

Any error, defect, irregularity or variance which 
does not affect substantial rights shall be disregarded. 

The defect under attack here is solely a typographical 
error in the allegation of the date of the commission of 
the larceny. It is well established that the date of an 
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alleged larceny need not be proved as laid. At least in a 
larceny case of this type the date of the commission of 
the offense is not a material fact. No case cited by the 
appellant holds to the contrary. 

In the recent case of Berg v. United States, 176 F. 2d 122 
(9 Cir. 1949), certiorari denied 338 U.S. 876, 70 S. Ct. 137, 
the court said at p. 126: 

Even if it be true that the date alleged for the com¬ 
mission of a crime is not a true one or even a possible 
one, this does not invalidate the indictment. The 
charge of a date in an indictment is not a material 
allegation which must be proved as laid. * * * 

As demonstrated above, there was no prejudice to the 
defendant in this typographical error in the instant in¬ 
dictment. Not only did Judge Bailey so find, but even Mr. 
Cobb, who represented the defendant in the court below, 
stated that there was no prejudice to the defendant. This 
being true and the error being purely one of form, and in 
no sense material, it must follow under the authorities set 
out here that the defect is to be disregarded and the convic¬ 
tion upheld. 

The Circuit Court of Appeals for the Sixth Circuit passed 
upon this question and sustained the conviction in Govlson 
v. United States, (C.C.A. 6,1926) 16 F. 2d 44. There Judge 
Moorman said: 

* # * But it has been held that inaccuracies and defects 
in form, not affecting the substantial rights of the 
accused, are waived by failure to call them to the atten¬ 
tion of the court below by proper motion. Ledbetter 
v. United States, 170 U.S. 606, 18 S. Ct. 774, 42 L. Ed. 
1162; Gray v. United States (C.C.A.) 9 F. 2d 337. 

* • * • • 

[4, 5] Defendant was charged with unlawfully im¬ 
personating another in the transfer of a $100 bond, 
registry No. 447,529. He was advised in detail of the 
charge, his acts with reference thereto being set out 
in the past tense. Necessarily he knew that the date 
mentioned as that on which the transfer was made was 
a clerical error. He did not test the sufficiency of the 
indictment by demurrer or motion to quash, nor did he 
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move in arrest of judgment. The defect was not, we 
think, so vital that the question could be raised by 
objection to the evidence. United States v. Gooding, 
12 Wheat. 460, 6 L. Ed. 693; McKnight v. United 
States, (C.C.A.) 252 F. 687. 

Limitation was not involved. Time was not of the 
essence of the offense, if it was committed prior to the 
return of the indictment, which was alleged, though by 
inadvertence a subsequent date was stated. The offend¬ 
ing act was proved, and defendant testified with refer¬ 
ence to it. He was not misled or prejudiced by the 
erroneous statement of date; and it should not, we 
think, be permitted to destroy other allegations show¬ 
ing that the offense was committed before the indict¬ 
ment was returned. Nor does it make the judgment 
herein unavailable as a bar to another prosecution, 
since the particularity with which the offense was 
charged, with the description of the bond and sucfi 
parole evidence as would be admissible, would complete 
the identity of the subject-matter of this proceeding 
with any future prosecution for the same acts. Bartell 
v. United States, 227 U.S. 427, 33 S. Ct. 383, 57 L. Ed. 
583. i 


In an earlier case the Circuit Court of Appeals for the 
Fifth Circuit dealt with the identical question in a similar 
manner in Adams v. United States, (5 Cir., 1917) 246 Fed. 
830, Judge Batts said: 


* * * The use of 1916, instead of 1915, is a manifest 
clerical error. It is an error of a kind that occurs in 
thousands of writings every year. The indictment 
sufficiently identifies the offense, if it should ever be 
necessary to make a plea of former jeopardy. The 
defendant was given ample notice of the particular 
charge to which he was called upon to offer a defense. 
He has suffered no loss; been put to no disadvantage; 
been deprived of no right. 

Defendant cites many authorities in support of his 
demurrer. It may be that the facts above detailed, 
showing clearly the character of the error, differentiate 
this case from the cases cited by defendant. If the 
difference does not exist, then we are not inclined to 
follow the authorities. A manifest clerical error in an 
indictment, resulting in no harm to the defendant, 


should not be permitted to defeat or retard justice. * * 
(Emphasis supplied) 
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CONCLUSION 

It appearing that the defect in the indictment was purely 
formal and did not in any way prejudice the defendant, it 
is respectfully submitted that for the reasons set out above 
the conviction should be affirmed. 

George Morris Fay 
United States Attorney 

Robert M. Scott 
Joseph M. Howard 
Emory W. Reisinger, II 
Assistant United States Attorneys 
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JOINT APPENDIX 

[1] Thursday, June 22, 1950: 

The trial of this case was begun before District Judge 
Jennings Bailey and a jury in Criminal Division No. 2 at 
11:15 a. m. 

[3] Proceedings 

THE DEPUTY CLERK: The case of United States vs. 
Robert Lucas. 

MR. SCOTT: The Government is ready. 

MR. COBB: The defendant is ready. 

THE COURT: Swear the panel. 

[8] ARTHUR W. BUTLER 

was called as a witness and, being first duly sworn, testified 
as follows: 

DIRECT EXAMINATION 
BY MR. SCOTT: j 

[9] Q Directing your attention to last August—that is, 
to August 19, 1949—did you have a place of business in 
the District of Columbia at that time? 

A I did. 

I 

Q Where and what kind? 

A At 1104 Twentieth Street, Northwest. 

Q WTiat kind of business was it? 

A Restaurant. 

Q That is your business? 

A It is. 

i 

Q On August 17, 1949, were you at your restaurant on 
Twentieth Street? 

A Was I there that day? 

Q Yes. 

A Yes. 

Q What time did you leave that day? j 

A About two-thirty. 

[12] Q How much money did you have when you left? 
A I had $175 in my strong box. 
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Q Describe the strong box. 

A It is a little, small metal box, about so long (indicat¬ 
ing) and so high (indicating), brown. 

Q Who has the key to that strong box? 

A I. 

Q Anyone else? 

A No. 

Q Did you put $175 in that strong box? 

A I did. 

Q Where did you put the strong box? 

A In the stove—in the base of the stove. 

Q In the base of the stove? 

A That is right. 

[13] Q Directing your attention to the defendant, do 
you know the defendant, Robert Lucas? 

A Ido. 

Q Did he ever work for you? 

A He did. 

Q When did he work for you? 

A On August 15, 1949. 

Q Where did he work for you? 

A 1104 Twentieth Street. 

Q That is the same restaurant? 

A Same restaurant. 

Q How long did he work for you ? 

A One day. 

Q Was he hired for more than one day? 

A He was. 

Q Did he come back on Tuesday, August 16? 

A No, he didn’t. 

Q On August 17? Did you see him there that day? 

A No, I didn’t. 

Q Did you receive a call from Mr. Gant on August 17? 

A I did. 

[14] Q About what time was that call? 

A That call came in to me around about—between three- 
thirty and something of four. 
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Q All right, sir. Now, don’t tell me what was said, but 
as a result of receiving this telephone call, what did you do? 

A I immediately went over to my shop on Twentieth 
Street to see what was going on. 

Q Did you find anything unusual? 

A I did. 

Q What, sir, did you find? i 

A My strong box was gone, and my screen door in the 
back had two big holes cut in it. I 

i 

Q Had those holes in the screen door been cut when 
you left? 

A No, they wasn’t. 

Q Did you give the defendant, Robert Lucas, permission 
to take your strong box? 

A I did not. 

Q Did you give him permission to take any of the money 
that was in it? 

A I did not. 

Q Did you give anyone permission ? 

A No one permission to take it. 

Q When was the first time after August 17, 1949, that 
[15] you saw Robert Lucas ? 

A After that day Robert Lucas worked for me, I didn’t 
see him no more until Officer Sullivan called me up about a 
month ago, back in May, and asked me to come down to 
No. 2 to identify him. 

Q Did you see the defendant there? 

A I did. 

Q Did you identify him, sir? 

A I did. 

Q Is the defendant the same person who worked for you 
on August 15,1949, or not? 

A He is. 

[17] Q When did you next see him? 

A Nine o’clock that night. 

Q Did you talk with the defendant at that time? 

A Yes, we walked in. 
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Q What did he say, and what did yon say? 

A Well, he didn’t say anything. He just said he was the 
man that took the money. 

Q He did? 

A Yes. 

[19] JAMES E. GANT 

was called as a witness and, being first duly sworn, testified 
as follows: 

DIRECT EXAMINATION 

BY MR. SCOTT: 

Q Directing your attention to August 17, 1949, were you 
working for Mr. Butler then? 

A Yes, sir. 

Q In what capacity do you work for him, please? 

A I am counter man and manager of the sandwich shop. 

Q Where is the sandwich shop? 

A Eleven hundred Twentieth Street, Northwest. 

[20] Q Do you recognize the defendant, Robert Lucas? 

A Yes, sir. 

Q Did you see him in August, 1949 ? 

A Yes. 

Q Directing your attention specifically to August 15, 
were you working for Mr. Butler on that day? 

A Yes, sir. 

[23] Q August 17? 

A That is the time I saw him run out of the back with 
this metal box. 

Q Will you please describe that for us? Tell us all the 
circumstances. 

A O.K. I was in front, serving— 

Q Place the time. 

A It was between three-thirty and four o’clock. I was 
in front, serving. In this stove that is in the back, that 
wasn’t in use—it is an old stove, and the door is rusty; 
when you open it, well, it squeaks—makes a noise. You can 
hear it all the way in front. I heard this noise. I knew that 
Mr. Butler was out, and Mr. Butler’s brother-in-law was 
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in front with me, so there shouldn’t have been anyone in 
the back at that time, so I ran to the back, and as I did I 
saw this fellow go out the back door. 

Q When you say, “this fellow,” whom do you mean? 

A The defendant—with this metal box. He turned and 
looked at me and then ran on down the alley. 

[24] Q About the screen door: Was that locked? 

A Yes, it was locked at all times. 

Q After you saw the defendant go out the screen door, 
did you notice anything unusual about it? 

A The screen wire had been cut. There were some holes 
in it, where it seemed as though he cut it and then stuck 
his hand or arm through it to open the latch on the screen 
door. 

Q When was the next time that you saw the defendant, 
[25] Robert Lucas? 

A It was in May, at No. 2 Precinct. 

Q Can you give us the date in May? 

A Let’s see. I am not sure. About the seventeenth. 
Somewhere about the middle. 

Q Did you see him a little later on that day? 

A The same day, about nine o’clock, at No. 3 Precinct, 
when I got there with Mr. Butler and this officer, and the 
defendant was there; and they said— 

Q Who is “they”? 

A Mr. Sullivan, the officer. (Continuing)—that he has 
already stated—admitted that he took the money. 

[30] THE COURT: Will counsel approach the bench? 

(At the bench:) 

[31] THE COURT: Did you notice the date in the 
indictment? 

MR. SCOTT: Yes, I did. This is Mr. Carey’s case. Mr. 
Carey has given a citation of James vs. United States, 226 
U. S. 830, which holds that a manifest clerical error is not 
prejudicial in any way if the defendant is given ample 
notice of the particular charge. There has been no loss to 
the defendant, no disadvantage; he has not been deprived 
of any right. 
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Mr. Carey has also cited the case of Garrison vs. U. S., 
16 Federal Second 44. I do not know what that case holds. 

I took this case over this morning in order to fill in. 

MR. COBB: Yonr Honor, I noticed the date. 

THE COURT: I do not think it is material. 

MR. COBB: I do not raise the question, because I have 
not been able to get any information at all from the defend¬ 
ant. I have made every effort to contact his people. I do 
not think it is prejudicial. The only thing I can do is cross- 
examine. 

THE COURT: It is an impossible date, as far as the date 
goes. I think it is immaterial. I will go ahead. 

MR. SCOTT: Thank you very much. 

MR. COBB: We do not contend for that reason. 

[32] EMMET A. SULLIVAN 

was called as a witness and, being first duly sworn, testified 
as follows: 

DIRECT EXAMINATION 

Q On May 17,1950, were you assigned to No. 3 Precinct? 

A I was, sir. 

Q On that day did you see the defendant, Robert Lucas ? 

A I did, sir. 

[34] Q What was done? Where was he taken? 

A He was booked and sent down to the cell block at No. 
2 Precinct. They brought him to No. 3 Precinct. From 
there he was sent to the Identification Bureau, and I saw 
him [35] again about nine o’clock that same evening, 
and he admitted to me, first, that he was Robert Lucas and 
he had taken the money; and later, when Mr. Butler came 
over about nine-thirty, he admitted to Mr. Butler and my¬ 
self that he had taken the money. 

Q Did he make any statement at that time, or prior to 
the time Mr. Butler got down there, about what he had 
done with the money? 

A I think he made a statement after Mr. Butler was 
there that he and his girl friend, a girl by the name of 
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Chisholm, had spent the money, and he first wanted me to 
arrest the girl as an accessory after the fact. 

Then he changed his mind and asked me not to try to 
arrest this girl; that he thought he would go ahead and get 
time—he thought he would get it—and would probably 
make up with the girl when he came out, and they would 
probably be sweethearts when he came out. 

[37] EVIDENCE ON BEHALF OF THE 

DEFENDANT 

i 

ROBERT LUCAS 

was called as a witness and, being first duly sworn, testi¬ 
fied as follows: 


DIRECT EXAMINATION 

Q Directing your attention to a restaurant by the name 
of Phil’s Grill, located at 1104 Twentieth Street, were you 
ever employed there? 

A Yes; one day. 

Q When were you working there? 

[38] A Well, it was in June—last June. 

[39] Q Did you return for a visit of any sort between 
those times? 


A Returned to stay. I 

Q Between June and the end of ten months did you visit 
Washington at all? 

A I ain’t come back to the first of March. 

Q What did you do in New York? 

A Well, I was working. When I went up there, this fellow, 
and the one took me up, he told me he was going up to this 
place where he worked at, and that if he saw there was 
an opening on this job he had, he would let me know. So I 
went down to see about another job, but this job I went 
down to see about—it wasn’t available at the time, so they 
gave me this work, until this job come up. 

Q You stayed up there the whole time? 

A That is true. 


Q "When you came back, how do you place the time you 
came back? When did you come back, Mr. Lucas? 

A March—about the middle of March. 
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Q Were you picked up by the officers? 

A No, sir. 

Q Were you questioned by the officers on returning? 

A Not on returning. 

Q When were you arrested? 

A May 17,1950. 

[41] Q Did you admit to Mr. Butler that you took the 
money? 

A No. 

Q When Mr. Butler came the second time, did you ad¬ 
mit taking the money? 

A The reason was that every time they take me for 
investigation, they beat me and tried to do some harm to 
me; so every time I got locked up, just to stop them beating 
me, I say anything. 

[42] Q Let us go back to the time you went to New 
York. Did you, immediately after you worked for Mr. 
Butler, have any occasion to go into any stove and find out 
whether there was any money there, or anything of that 
sort? 

A No, sir. It was like this: The first day I got the job, 
I started to work eleven o ’clock that morning, to my know¬ 
ing. Then, after I done worked in the kitchen at night, I 
did see Mr. Butler take a box, that I ain’t see where he got 
it from. He was taking the night’s receipts out of the cash 
register. He was going home at the time. That is the only 
time I had a chance to see the box. 

Q What time was this? 

A That was around, say, ten o’clock. 

Q Where did you see the box? 

A I seen the box on some little table he got back there, 
where you prepare hamburgers, and what not. 

Q Back there? Where? 

A In the place where they use as a kitchen—preparing 
room for the hamburgers. 

Q When you quit that night, did they pay you off? 

[43] A No. I didn’t quit. My intention was to come 
back to work. I didn’t know this fellow was going to leave 
so soon. 
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[45] THE COURT: Let me speak to counsel at the 
bench, please. 

(At the bench:) 

THE COURT: Let me see what you found. 

(Mr. Scott handed two books to the Court.) 

THE COURT: In this case on trial, there is another 
difficulty. There was a notice reading: 

“Robert Lucas, you are herewith charged on or 
about August 17, 1950, with” I 

doing so and so. That is not the indictment. 

MR. SCOTT: Was that the arraignment? 

' THE COURT: Yes. 

MR. SCOTT: As I understand these cases, so long as the 
defendant is not misinformed, to be prejudiced, there is no 
error. It says here that time is not of the essence of the 
offense, and it goes on to say that he was not misled in any 
way by this. I 

THE COURT: I will go ahead, but I may have to set the 
[46] verdict aside. 

MR. COBB: Your Honor, would that case come within 
the purview of an impossible date? j 

THE COURT: It is an impossible date. j 

MR. COBB: The Government is holding that he was not 
here at that time, although— 

THE COURT: In August, 1949? That is a question for 
the jury to decide. 

MR. COBB: But would the indictment come within the 
class of the impossible date? That would mean— 

THE COURT: I am going to let it go to the jury and 
tell them they may consider it a mistake and disregard it. 
Is the defendant on bond? 

MR. COBB: No. 

THE COURT: Can he give bond? 

MR. COBB: No. 

THU COURT: I may let him go on his personal bond if 
he is convicted. 

MR. COBB: He can’t even write a letter, so far as rais¬ 
ing money is concerned. j 
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MR. SCOTT: This boy testified concerning August, 1949. 

THE COURT: Oh, yes. There is plenty of testimony on 
that. 

These cases refer to the many cases which hold that if 
the indictment states a subsequent date, it cannot be main¬ 
tained. 

MR. SCOTT: I agree to that. 

[47] ROBERT LUCAS 

resumed the stand, and having been previously duly sworn, 
testified further as follows: 

DIRECT EXAMINATION 
(Resumed) 

Q And that you returned— 

A In March. 

Q March, 1950? 

A Yes. 

Q At any time between June, 1949, and March, 1950 did 
you return to Washington? 

A No, sir. 

Q You also testified, I believe, that whenever the police 
get you, they treat you so rough. Have you been arrested 
before? 

A Only on investigation one time for being disorderly. 

Q How were you treated then? 

A I was slapped; and when I got arrested for being 
drunk; and each time they picked me up for investigation, 
why, [48] they took and manhandled me—each and every 
time. Most of the time, like, the desk sergeant, when he 
come in there, he would usually kick me—take and hit me 
in the face; something like that. 

Q Did that have any effect on your being in the custody 
of the police this time? 

A This time, these boys down at No. 2 threatened me 
and beat me. 

[66] CHARGE TO THE JURY 

THE COURT: The indictment reads that this offense 
was committed on or about August 17, 1950, which, of 
course, is impossible. The Government’s witnesses testi- 
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fied to this crime being committed on August 17, 1949. So 
this “1950” in the indictment is clearly a clerical mistake, 
and you should disregard it and treat it as if the indictment 
stated that the offense was committed on August 17, 1949. 

[68] THE DEPUTY CLERK: Mr. Foreman, has the 
jury agreed upon a verdict? 

THE FOREMAN OF THE JURY: Yes, sir. 

THE DEPUTY CLERK: What say you as to Robert 
Lucas ? | 

THE FOREMAN OF THE JURY: Guilty. 

i 

[70] Filed June 5, 1950. Harry M. Hull, Clerk. 

The Grand Jury charges: 

On or about August 17, 1950, within the District of 
Columbia, Robert Lucas stole the property of Arthur W. 
Butler of the value of about $181.00 consisting of the fol¬ 
lowing : one box, of the value of six dollars and money, Of 
the value of one hundred and seventy-five dollars. 

I 

[75] Filed July 10,1950. Harry M. Hull, Clerk. 

On this 7th day of July, 1950 came the attorney for the 
government and the defendant appeared in person and by 
counsel, James B. Scott, Esquire. 

It is Adjudged that the defendant has been convicted 
upon his plea of not guilty and a verdict of guilty of the 
offense of Grand Larceny as charged and the court having 
asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause 
to the contrary being shown or appearing to the Court, 

It is Adjudged that the defendant is guilty as charged 

and convicted. ! 

; 

It is Adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of One (1) 
year to Three (3) years. 
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